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Timing Can Be Everything 
  

In our fast paced world, timing can be everything. Bankers and attorneys 
often say that "time is of the essence," and that is very true when a lender 
is filing UCCs and other security instruments. Not only is it essential for a 
lender to promptly comply with state laws so as to have priority over 
subsequent liens, but a lender also should be mindful of timing issues in 
the event of a bankruptcy filing by the borrower down the road. 

If a lender fails to perfect its security position within certain time frames 
established by the Bankruptcy Code, a bankruptcy trustee may be able to 
set aside the filing as a "preference." Section 547 of the Bankruptcy Code 
is commonly used by bankruptcy trustees to recover money for the 
bankruptcy estate from creditors who receive payments on old debts 
within the 90 days prior to the bankruptcy filing (the "Preference Period").  

The same Bankruptcy Code section gives the bankruptcy trustee a basis 
to petition the court under certain circumstances to set aside lien filings 
made within the Preference Period. The trustee has this right because a 
debtor's conveyance of a security interest in property is a transfer of 
property that can be treated as a preference if made within the Preference 
Period. Just like an unsecured creditor may have to pay money back that 
it receives from the debtor within the Preference Period, a secured creditor 
also may find its lien avoided and find itself treated as an unsecured 
creditor, rather than a secured creditor. 

For purposes of the preference statute (section 547), the key factor is the 
date on which the transfer of the security interest is "made." A lender is in 
the best position when the credit is advanced and the proper security 
instrument is filed (or "perfected") simultaneously or immediately following 
the execution of the security instrument.  

Pursuant to section 547(e), a transfer is made for purposes of the 
preference analysis at the time that the transfer takes effect between the 
debtor and the lender, if the transfer is "perfected" at the same time or 
within 30 days thereafter. If the security interest is perfected after this 30-
day period, the Bankruptcy Code treats the transfer as being made at the 
time of perfection of the security instrument. In other words, if the lender 
delays in getting a security instrument filed, an argument can be made 
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that the transfer of the security instrument was a transfer in connection 
with an old debt, referred to in the statute as an "antecedent debt." If the 
security instrument is perfected beyond this 30-day period and within the 
Preference Period, the bankruptcy trustee may be able to have the lien set 
aside as a preference. 

In a situation where it has been more than 30 days since the security 
instrument was signed, and a lender still has not perfected and a 
bankruptcy case is filed, the Bankruptcy Code treats the transfer of the 
security instrument as being made immediately before the filing of the 
case, which, of course, is within the Preference Period. (Note that 
subsection 547(e)(3) provides that a transfer is not made until the debtor 
has acquired rights in the collateral). 

There is an exception to the preference statute for what is referred to as 
an "enabling loan." Under Bankruptcy Code section 547(c)(3), a trustee 
may not avoid a transfer of a security interest in property acquired by the 
debtor if new value (such as a new loan) is given by the creditor at the 
time or after the security instrument is signed to enable the debtor to 
purchase the collateral, and the new value is actually used by the debtor 
to purchase the collateral, and the security instrument is perfected by the 
30th day after the debtor receives possession of the collateral.  

In addition to possible preference actions, a bankruptcy trustee also has 
certain "strong arm powers" under Bankruptcy Code section 544. If a 
lender has not taken the necessary steps to perfect its security instrument 
properly prior to a bankruptcy filing, the trustee likely will be able to avoid 
the lien, even though there is a valid security instrument between the 
lender and the debtor.  

Also note that in a chapter 11 bankruptcy case, where no trustee has been 
appointed, a debtor in possession has the same authority as a bankruptcy 
trustee, that is to bring a preference claim and to attempt to avoid a lien 
under Bankruptcy Code section 544. 

So, to return to our initial observation, timing is indeed of the essence 
when perfecting security instruments. Timely filing (thus perfection) can be 
the difference between an effective lien filing and an unsecured status. 
Compliance with perfection procedures can be tedious and time 
consuming, but it is essential to effective lending.  

**This brief article is intended to give our readers a working overview of the referenced bankruptcy 
statutes and how they affect everyday lending practices.  It is not intended as an exhaustive analysis 
of the various issues that can occur.  The statutes contain provisions that are not discussed in this 
article as our immediate focus here is the limited issue of timing concerns with regard to perfection of 
security interests. 

NEW LAW REGARDING NOTARIES 

  

Effective April 6, 2015, a recent amendment by the Tennessee Legislature 
changes the requirements for notaries. As you may recall, starting last 
October, notaries public were required to maintain a "well-bound book" as 
a record of all of the notaries public's acts and attestations. The book had 
to be kept regardless of whether the notary received a fee or 
compensation for his or her services. 
  



The amendment no longer requires a notary to maintain the book so long 
as the notary does not receive a fee for said services. For employees of a 
financial institution, a record of the services of the notary is required if 
there is a fee charged by the notary or if the bank has a written policy that 
makes such records a record of the financial institution. Such records of 
the bank are governed by the Financial Records Privacy Act in Tennessee 
or the Federal Right to Financial Privacy Act of 1978, as applicable.  
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The content of this newsletter is provided for educational purposes only and is not intended to serve as legal advice for a specific situation. You 
should consult with your attorney for further legal advice.  This newsletter is not intended to provide legal advice on specific subjects, but rather to 
provide insight into legal developments and issues.  The reader should always consult with legal counsel before taking action on matters covered by 
this newsletter.  Please address any questions concerning the newsletter to the Administrator, Rainey, Kizer, Reviere & Bell, P.L.C., P.O. Box 1147, 
Jackson, TN  38302.  To insure compliance with requirements imposed by the Internal Revenue Service, we inform you that any U.S. tax advice 
contained in this communication is not intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal 
Revenue Code or (ii) promoting, marketing or recommending to another party any transaction or matter addressed in this communication. 
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