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CONDUCT YOUR FORECLOSURE SALES AS
REQUIRED IN THE TRUST DEED

In the case of Wells Fargo Bank v. Lockett, the court dealt with the issue of whether
Wells Fargo's foreclosure was conducted in accordance with the terms of its trust
deed. The mortgagors defaulted on the deed of trust. A foreclosure sale was
advertised properly. The foreclosure sale was adjourned at the day of the sale to
another date, and this was done in accordance with the allowed provisions in the
trust deed. The trustee announced that the sale had been postponed. The
mortgagors were not present on that date.

No new publications were done, but the trustee mailed a notice of the postponement
to the mortgagors, which provided the new date for the sale, but failed to specify the
time. The mortgagors somehow learned that the sale had been scheduled for 11:00
o'clock A.M. They arrived at the appointed time, only to learn that the property had
been sold prior to the appointed time.

After the foreclosure sale, Wells Fargo filed a detainer action against the mortgagors
to have them removed from the property. The mortgagors filed a counter claim
asserting that the foreclosure was wrongful because it occurred prior to the
designated time.

The trial court granted a motion for summary judgment in favor of Wells Fargo and
held that the mortgagors were not entitled to rescission of the foreclosure sale, even
if the foreclosure sale occurred prior to the scheduled time. The Court of Appeals
reversed the trial court and remanded the case for trial. The Court of Appeals ruled
that failure to conduct the foreclosure sale at the time and under the terms
designated in the Notice of Sale would be a violation of the terms contained in the
deed of trust. Because questions remained as to whether the sale was held at the
time and under the terms designated in the Notice of Sale, the Court of Appeals
remanded the case for trial at the trial court.

In explaining its ruling, the Court of Appeals wrote that parties are not limited to
statutory terms in the foreclosure statute. The parties may provide for different
terms for conducting a foreclosure in a deed of trust, and said terms generally
will supersede the statutory requirements. However, a foreclosure sale held
pursuant to a deed of trust requires strict compliance with its terms for the
conveyance to be valid.

OUR RECOMMENDATION: Make sure that the Trustee conducting your
foreclosure sales complies strictly with the terms of the deed of trust,
especially if the deed of trust varies from the provisions of Tennessee
statutory law on foreclosures. This situation can arise frequently when
foreclosure sales are postponed from the advertised date in the public
notice to a future date.
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